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OPINION
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In this negligent design products liability case, Kia Motors Corporatiah Kia
Motors America, Inc. (“Kia”) challenge the judgment entered upon asgndict in favor of
Lawrence Ruiz, individually and as representative of the est®#edrba Ruiz, Shenequa
Ruiz, Christopher Ruiz, and Suzanna Ruiz. In six issues, each with multiple ssjl<part
asserts it was entitled to a statutory presumption of no tiabilat was not rebutted, and
there is no evidence of negligent design. Kia also challenges the imthnaisd exclusion of

evidence and the manner in which jury deliberations were conduttelly Kia asserts the



judgment should be reversed because of cumulative error. Issagwmt, Ruiz contends the
trial court erred in failing to render judgment on the jury’s unanimordiatdor exemplary
damages. We conclude Kia was not entitled to a presumption of “natyiabihd the
evidence was legally sufficient to support the jury’s finding of negtigesign. We further
conclude the trial court did not abuse its discretion in the aidmigsexclusion of evidence.
Finally, we conclude the trial court did not abuse its discretioefusing a jury view or in
its monitoring and conduct of the jury during its deliberations. Because ighao error,
there is no cumulative error.

With regard to Ruiz’s cross-point, because the jury did not unanimonglgdiainst
Kia on the underlying theory of liability, we conclude the trial cdigtnot err in refusing to
award exemplary damages. In light of these conclusianaffivm the trial court’s judgment.

BACKGROUND

Andrea Ruiz was fatally injured when the 2002 Kia Spectra shelnvasg was hit
head-on by a pick-up truck driven by Harvey Ray Tomlin. When the vehicledezhllihe
Kia's passenger-side airbag deployed, but the drivers-side frofiagjalid not deploy. Ms.
Ruiz’s death was caused by two dislocated vertebrae in her neckshidéd from a severe
front-to-back movement of her head.

Eight days prior to the accident, Larry Ruiz, Andrea Ruiz’s husbandnbtdiéd a
new radio/cd player in the Kia. After the installation, he notibatithe airbag warning light

was illuminated. The warning light remained on until the accident.

Ms. Ruiz’s survivors (collectively “Ruiz”) sued Kia claimititat the Kia Spectra was
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defective because the drivers-side frontal airbag failed to deploy in tisearplRuiz also
sued Tomlin for negligence. Following a settlement with TorRlinz tried the design defect
case against Kia to a jury. Although the design defect was origlatiyl as both a strict
liability and a negligence claim, only the negligence theory was stg¢ohto the jury. After
some confusion and four attempts to reach a verdict, the jury found(thafomlin
negligently caused the collision; (2) Kia negligently desighe®pectra; (3) Larry Ruiz was
not negligent; (4) Kia was grossly negligent; and (5) responsibility dHmubpportioned
55% to Tomlin and 45% to Kia. The jury awarded $1,972,000 in actual damages and
$2,500,000 in exemplary damages. The trial court accepted the verdict a\saotiection,
and subsequently denied Kia’s motion for judgment notwithstanding the €atNQ\V”).
In the final judgment, the actual damages to be recovered from Kia were reducetsby K
percentage of responsibility to $887,400. The judgment also awarded RuingEesi-
judgment interest and costs, but the trial court disregarded the gross negligence and
punitive damage findings because the jury was not unanimous in findingdfigeme. This
appeal followed.
DISCUSSION

|. Statutory Presumption

In its first issue, Kia asserts it was entitled to sustay “presumption of no liability”
because the vehicle complied with government standards for crashwatlizeslaims it
is entitled to a take-nothing judgment as a matter of law be¢tuizdailed to rebut the
presumption or obtain jury findings on the issue. Ruiz responds that the presumption of no

liability does not apply in this case because the government stamibardd govern the
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product risk that actually caused the harm. Therefore, Ruiz contemgs ot required to
rebut the presumption. In the alternative, Ruiz argues that he didweluresumption, and
thus, there was no presumption issue for the jury to decide.

Although both parties allude to the trial court’s pre-trial ruling oa’&Kmotion for
summary judgment as the basis for this alleged error, the paldmseference the trial
court’s denial of Kia’s motion for INOV. It is well-establistbdt if the trial court denies a
motion for summary judgment and the case is tried on the meritsrdbe denying the
summary judgment is not reviewable on apfeadAckermann v. Vordenbayd03 S.W.2d
362, 365 (Tex. 1966Reese v. DuncaB0 S.W.3d 650, 665 (Tex. App.—Dallas 2002, pet.
denied). Therefore, we consider the complained-of error in the conté dénial of the
motion for INOV.

We review the denial of a motion for INOV under a legal sufficietarydard See
Brown v. Zimmermari,60 S.W.3d 695, 702 (Tex. App.—Dallas 2005, no pet.). We review
the evidence in the light most favorable to the jury’s findings, coneglernily the evidence
and inferences that support them and disregarding all e@@ewnferences to the contrary.
See Quaker Petroleum Chems. Co. v. Waldigp S.W.3d 549, 553 (Tex. App.—San
Antonio 2002, no pet.). If there is more than a scintilla of evidence to suppgury’s
findings, the motion for INOV was properly denitt.

In the motion for INOV, Kia challenged the jury’s negligence finding, claiming the
undisputed evidence established Kia complied with all Federal MothiceSafety
Standards and “this creates a presumption of no negligence.” According, toe€ause

“there is no evidence to rebut this presumption . . . Kia cannot be liable for negligence.”
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The statute under which Kia claims the presumption arises states in pertitient par
In a products liability action brought against a product manufacturer or
seller, there is a rebuttable presumption that the product manufacture
or seller is not liable for any injury to a claimant causedinyesaspect
of the formulation, labeling, or design of a prodiidhe product
manufacturer or seller established that the product’s fornula,
labeling, or design complied with mandatory safety standardsr
regulations adopted and promulgated by the federal government, or an
agency of the federal government, that were applicable prddect at
the time of manufacture artlat governed the product risk that
allegedly caused the harm.
TEX. Civ. PRAC. & REM. CODE ANN. 8 82.008(a) (West 2005) (emphasis added). The
government standard at issue here is Federal Motor Vehicle Saéetgard (“FMVSS”)
208. The parties agree that section 82.008 applies only if FMVSS @0&tgd the product
risk that allegedly caused the hariial’ The point of contention arises in the construction of
this phrase. Kia maintains that compliance with FMVSS 208 trighersection 82.008
presumption because the standard covers the risk of occupant injuryaishala other
words, the federal standard is one of crashworthiness, and the pisklisdbroadly defined
to include all injuries resulting from noncrashworthy vehicles. Kia agbatis: restrictive
application of the standard governing the product risk would render the goverlamenta
standards defense wholly ineffective. According to Kia, uaderrowly defined standard, a
plaintiff could always avoid the presumption by focusing on minute aspéetsiesign
outside the scope of the regulation. Conversely, Ruiz argues the pro#tu nwre
narrowly defined. Ruiz asserts that section 82.008 requires a dasenship between the

design, the safety standard, and the product risk; otherwise, the presuafigtio defect”

would apply in every crashworthiness case. Ruiz contendsdtieqh risk at issue here is not



crashworthiness but rather the failure of a frontal airbag to depkgause the federal
standard does not require a particular design for airbag cirdritig/ insists the standard is a
performance rather than a design standard, and as such, the presumption does not apply.
We begin our inquiry by determining whether FMVSS 208 is a performanae or
design standard. FMVSS 208 is promulgated under the National Traff\daodVehicle
Safety Act of 1966 (the “Safety Act"seed9 C.F.R. 8§ 571.208 (2010). The Safety Act was
enacted to reduce traffic accidents and deaths and injuries to persons resultimgffrom
accidents, and gave the Department of Transportation the power tsafedgtstandards
regulating many facets of automotive desigf U.S.C. § 1381 (1966) (15 U.S.C. §§ 1381
through 1431 recodified as 49 U.S.C. 88 30101 through 30169 (1994)). To this end, the
statutory scheme authorizing promulgation of FMVSS 208 directed thet&sciof
Transportation to establish “appropriate Federal motor vedabity standards.” 15 U.S.C. §
1392(a) (repealed 1994). These standards were furtireedias fninimum standard[s] for
.. motor vehicle equipmeperformance.15 U.S.C. 8§ 1391(2) (repealed 1994) (emphasis
added). The first sentence in the section of the Senate Reportréogdbe scope of this
statute states that the “critical definitions which deliré scope of the bill are those of
‘motor vehicle’ and ‘motor vehicle safety.” Ber. No. 89-1301, (1966)eprinted in1966
U.S.C.C.A.N. 2709, 2713. Initially, “motor vehicle safety” was definedragprformance

of vehicles or motor vehicle equipment in such a manner that the muptatécted against

1Authority to issue safety standards was originatinferred on the Secretary of Commerce. Nationaffitrand
Motor Vehicle Safety Act of 1966, Pub. L. No. 893588 102, 103, 80 Stat. 718,719. Congress subsiyiansferred
all power under the Act to the Secretary of Tramtgiimn. See Usery v. Tamiami Trail Tours, In631 F.2d 224, 232
(5th Cir. 1976) (citing 49 U.S.C.§ 1655). The Séame of Transportation has delegated this authaotythe
Administrator of National Highway Traffic Safety Adnistration (“NHTSA”). 49 C.F.R. § 1.50(a) (2008).

—6—



unreasonable risk of accident occurring as the result of the designsbruction of motor
vehicles.”ld. (emphasis added). Additionally, that section of the Senate Report describing
the nature of the standards noted:

Unlike the General Services Administrations’s procurement standardsy whic

are primarily design specifications, [these standards] are expéotbe

performance standardspecifying the requirechinimum safe performance of

vehicles but not the manner in which the manufacturer is to achieve

specified performance . . . The Secretary would thus be concernethavith

measurable performance of a braking systarhnot its design detailSuch

standards will be analogous to a building code which specifies the minium

load-carrying characteristics of the structural membeasbuilding wall, but

leaves the builder free to choose his own materials and design. Seich sa

performance standards are thus not intended or likely to stifle inoovati

automotive design.
S.ReP. No. 89-1301 (1966)reprinted in1966 U.S.C.C.A.N. 2709, 2713-14 (emphasis
added).

Therefore, from inception, it appears that the standards were intasaeitiimum
standards applicable to performance characteristics of a vehictgjaipanent installed in
the vehicle, not to what equipment must, or could be, inst@kgle.g., Perry v. Mercedes
Benz of N. Am., Inc957 F.2d 1257, 1265 (5th Cir. 1992) (“Once the manufacturer chooses
an option that includes an air bag system, Standard 208 S5-S6 mefelghsminimum
performance requirements for that system.”) (emphasis in origivalpd v. Gen. Motors
Corp.,865 F.2d 395, 402 n. 9 (1st Cir.1987) (“the Safety Act authorizes the promuigfatio
performance standards, rather than design standards . see”glsdGeir v. Am.Honda
Motor Co., Inc, 529 U.S. 861, 878 (2000) (observing that FMVSS 208 sets a “performance

requirement for passive restraint devices and allow[s] manufesttoechoose among

different passive restraint mechanisms. ..."). As the U&tates Supreme Court recently
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observed, in promulgating FMVSS 208, manufacturer choice was a signigcaatory
objective.See Williamson v. Mazda Motor of Am., Jri31 S.Ct. 1131, 1136 (2011).

The individual provisions of Standard 208 are also framed as performance
requirements, not equipment or design requirements. For example, S1 and S2, under
Standard 208, set out the scope and purpose of Standard 208, stating:

S1.Scope [Standard 208] specifies performance requirements for the
protection of vehicle occupants in crashes.
S2.Purpose The purpose of [Standard 208] is to [reduce death and
injuries to vehicle occupants] by specifying vehicle crashworthiness
requirements in terms of forces and accelerations measured, on
anthropomorphic dummies in test crashes, and by specifyingreent
requirements for active and passive restraint systems.
49 C.F.R. 571.208 (2010). Thus, the plain language of Standard 208 reflects thandtdoes
concern the design of equipment to be installed but, rather, performaheseafuipment
that is installed.

Having concluded that FMVSS 208 concerns performance thdredesign, we next
consider the standard in the context of section 82.008. Although the gsat@ifgovides no
guidance as to the scope of the phrase “govern the product risk thatllgllemesed the
harm,” the legislative history of the statute offers some insightthe Legislature’s intent.
In both the Senate and the House of Representatives, theigliguestions and answers “to
establish legislative intent” were ordered reduced to writing:

Question | would like to clarify a couple of points relating to

the rebuttable presumption created by section 82.008 of the bill.
How does the presumption work in a case where the manufacturer
complied with all federal standards that exist for a product but no
standard exists that relates specifically to the defect that has been

alleged by a plaintiff?

Answer: The presumption created by the bill would not apply in
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that case. The bill provides that the presumption comes into play only
where there is a mandatory federal standard that governed the product
risk that allegedly caused harm. The intent of this language is to have
the presumption apply only when thera mandatory federal standard
that is designed to regulate the aspect of the manufacture or design of
the product that the plaintiff claims is defective.The intent of the bill
is to ensure that there is a relationship between the fethardhsd in question
and the defect being alleged by the plaintiff. If there is not #aekhip, the
presumption will not apply.
SeeH.J. of Texas, 78th Leg., R.S. 6037-38; S.J. of Texas, 78th Leg., B5506Qemphasis
added). Thus, it appears the Legislature intended that section 82.008 appliemyhere
is a specific relationship between the regulation and the allefgct dethe manufacture or
design.

Significantly, Kia does not specify which provision(s) of FMVSS 20&imnplied
with. Instead, Kia globally asserts there is no dispute that the 2882r& complied with
FMVSS 208. But compliance with FMVSS 208 in and of itse#ginot conclude the inquiry.
Compliance only operates to trigger the presumption if the design cdnwiike the
regulation and the regulation “governed the product risk that allegedly caused the harm.”
Se€eTex. CIv. PRAC. & REM. CODE ANN. § 82.008(a).

The testimony at trial established that Kia complied with FI8\288, but it did not
establish that FMVSS 208 governed the product risk that allegedly cdneskernt. For
example, witnesses testified that FMVSS 208 appliegtodbupant crash protection system

in a vehicle, and includes both seatbelts and airbag systems. One’sfeRRpert witnhesses,

Dr. Dennis Shanahan, explained that in order to certify its conegli&ith federal standards,

2 Under section 82.008, Kia had the burden to “disfailthat the design complied with the federaluatjon and the
regulation “governed the product risk that allegedlused the harmSeeTex. Civ. PRAC. & REM. CODEANN. 8§ 82.008.
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Kia is required to conduct certain crash tests. A Kia empl@gified that the airbag system
in the Spectra was tested under FMVSS 208 to ensure that it wouby deal30-mile-per-
hour frontal crash. All withesses agreed that the Spectra cahwtie FMVSS 208, and in
the absence of such compliance, could not have been sold in the United Athtaugh
Kia’'s expert generally stated that “the design of this restsgstem, both the seat belt and
the airbag, met all applicable FMVSS,” the expert did not ideati$pecific standard or
standards under the FMVSS pertaining to the design of a particutainmesystem, and he
did not elaborate on how Kia purportedly complied. Despite the uniformragré¢hat Kia
complied with FMVSS 208, however, the witnesses also uniforrmiedghat FMVSS does
not govern the risk that an airbag will fail to deploy. Indeed, Dr. Sharet@ained that
FMVSS has nothing to do with the deployment of an airbag, and stated:
These are what we call performance standards. They're not design
standards. In other words, the government’s not telling you how to
design the mousetrap. They're telling you how the mousetrap should
work, and its up to you as a manufacturer to make it achieve that
performance with your own design, allowing creativity on your part.

In support of its argument that FMVSS 208 applies to trigger theore@#.008
presumption because the product risk is “the risk of occupant injugrash,” Kia relies on
Wright v. Ford Motor Cq.508 F.3d 263, 272 (5th Cir. 2007). The Fifth Circuit’s decision in
Wright, however, is distinguishable from the instant Case.

Wright was a design defect case brought by the parents of a child wholleds ki

when a Ford Expedition backed over him in a parking lot. The Wrights claineed

3n addition, the decision is persuasive rathen tiiading authoritySee Roehrs v. FSI Holdings, 1n246 S.W.3d
796, 803 (Tex. App.—Dallas 2008, pet. denied).
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Expedition was defectively designed because of a “blind spot immedizbind the
vehicle.”ld. at 267-68. Relying on federal standard FMVSS 111, thetnat instructed the

jury under section 82.008 to presume the Expedition was not defectively desigyyme
appeal, the Wrights asserted the jury instruction was in excausenter alia, FMVSS 111

does not govern the rear sensing system with which they argued the Bxpsthuld have

been equippedd. at 269. The court rejected this argument and held the 82.008 presumption
was applicable. In so holding, the court concluded that the risk that dheskdrm was
precisely what is covered by FMVSS 111. In this regard, the court observed thatieithe sta
purpose of FMVSS 111 is to reduce the number of injuries and deathscthatvhen the

driver of a motor vehicle does not have a clear and reasomatfigtoucted view to the rear.”

Id. The court was further persuaded that the federal standard governed the risk that caused
the harm after considering proposed amendments to the standard that would have required
rear sensing systems on passenger vehicles. Although the proposed amemarents
rejected because the agency concluded such systems were narslyffieliable to detect
pedestrians, the court noted that the proposed amendments addressed tisk sdmhich

the Wrights complained “in a similar manner as they suggestfleldgt 271-72.

In contrast, the stated purpose of the FMVSS at issue here ipetofys
“crashworthiness requirements in terms of forces and accdeteyatand “equipment
requirements for active and passive restraint systepe249 C.F.R. 571.208. There is no
allegation that the injury results from Kia failing the forced acceleration tests or because

it did not equip the Spectra with one of the regulatory options for pagstraint systems.
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Instead, the alleged injury results from the failure of the drigils frontal airbag to deploy
because of defectively designed circuitry — an aspect of desigs thaside the scope of
FMVSS 208’s minimum standards of performance. Therefore, uwikght, the federal
standard at issue here does not govern the risk that allegedly caused the harm.

Viewing the statute as a whole, in light of the legislative histweycannot conclude
the Legislature intended to sweep with as broad a brush as Kia su§geSeEx. Gov'T
CODEANN. 8 311.023 (West 2005) (describing sources of statutory construcemgglso
Alex Sheshunoff Mgmt. Servs., L.RPJohnson 209 S.W.3d 644, 652 (Tex. 2006) (stating
when statutory language is nebulous courts may “cautioosbult legislative history to help
divine legislative intent”). Consideration of the consates of an overly broad construction
further informs our decision. Construing section 82.008 to encompass the minimum
performance standards of FMVSS 208 without regard to any specifit deéaild afford a
seller or manufacturer a no-defect presumption in every case invthgmgashworthiness
of a vehicle. The Legislature could not have intended such a eselHelena Chem. Co. v.
Wilkins, 47 S.W.3d 486, 493 (Tex. 2001) (courts presume legislature intended a just and
reasonable resultyillarreal v. SanAntonio Truck & Equip 994 S.W.2d 628, 632 (Tex.
1999) (statute should not be construed in a way that leads to abeahasions when there is
a more reasonable interpretation). Accordingly, on these facts, wkideri¢ia was not
entitled to a no-defect presumption under section 82.008. FMVSS 208 is nsiga de
standard, and it does not govern the risk that allegedly caused thentthrsndase. Kia’s
first issue is overruled.

II. Negligent Design
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In its second issue (with multiple subparts), Kia assertsithaceevidence to support
the jury’s finding of negligence. In particular, Kia claims there is no eveleha specific
defect, a safer alternative design, breach of the standard of care, or proximate cause

A “no evidence” issue challenges the legal sufficiency of the eved&se BMC
Software Belgium, N.V. v. Marchar88 S.W.3d 789, 795 (Tex. 2002). We will sustain a
challenge to legal sufficiency if there is a complete absene@ance of an essential fact,
the trial court was barred by rules of law or evidence fronmgiwieight to the only evidence
proving an essential fact, no more than a scintilla of evidence ar®adfto prove an
essential fact, or the evidence conclusively establishes the oppfdbigeessential fadtity
of Keller v. Wilson,168 S.W.3d 802, 810 (Tex. 200%)niroyal Goodrich Tire Co. v.
Martinez, 977 S.W.2d 328, 334 (Tex. 1998). In determining whether there is legally
sufficient evidence to support the finding under review, we view the eedartbe light
most favorable to the trial court’s determination, creditingravie evidence if a reasonable
fact finder could have done so and disregarding contrary evidence unless a reasdnable fac
finder could notCity of Keller, 168 S.W.3d at 80 8ee Also Cent. Ready Mix Concrete Co.
v. Islas,228 S.W.3d 649, 651 (Tex. 2007). Anything more than a scintilla of evidence is
legally sufficient to support the findinG.ont’| Coffee Prods. Co. v. Cazar&37 S.W.2d
444, 450 (Tex. 1996);eitch v. Hornsby935 S.W.2d 114, 118 (Tex. 1996). “More than a
scintilla of evidence exists if the evidence furnishes some realsobasis for differing
conclusions by reasonable minds about the existence of a vitaRactf Int'l, Inc. v. Nat'l
Union Fire Ins. Co./7 S.W.3d 253, 262 (Tex. 2002).

To recover for a products liability claim alleging a design degegaintiff must
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prove by a preponderance of the evidence that: (1) there was alsafetive design; and
(2) the defect was a producing cause of the personal injury, properagdamdeath for
which the plaintiff seeks recoveryeX. Civ. PRAC. & REM. CODEANN. § 82.005(a) (West
2011). A “producing cause” is “a substantial factor in bringing about an jnjutiyout
which the injury would not have occurreérérd Motor Co. v. Ledesma42 S.W.3d 32, 46
(Tex. 2007). Generally, competent expert testimony and objective proafdbégct caused
the harm is requiredee Nissan Motor Co. Ltd. v. Armstroagb S.W.3d 131, 137 (Tex.
2004).

Normally, strict products liability and negligence are separatsesaof action with
different elementsSee Ford Motor Co. v. Miled41 S.W.3d 309, 315 (Tex. App.—Dallas
2004, pet. denied). Here, however, because the only negligence Ruiz alleged related to the
design of the product, the negligence theories were subsumed and encompassed
defective product theory, and Ruiz’s burden at trial was to prove ingsuiting from
defective designSee Shaun T. Mian Corp. v. Hewlett-Packard @87, S.W.3d 851, 857
(Tex. App.—Dallas 2007, pet. denied).

The jury charge asked the jury to determine whether Kialgyeege in designing the
Spectra proximately caused injury to Andrea Ruiz, and defined “negli§encdinary

care,” “design defect,” and “safer alternative design.” Neithety@ssigns error to the
manner in which the case was submitted to the jury. Thereforeweswthe sufficiency of
the evidence in light of the charge that was actually giSea.Romero v. KPEonsol.Inc.,

166 S.W.3d 212, 220-21 (Tex. 2005) (stating charge reviewed as given even ifrgtateme

law in charge incorrect)Val-Mart Stores, Inc. v. Sturges?2 S.W.3d 711, 715 (Tex. 2001).

—14—



A. Evidence Of Defect.

Ruiz’s theory was that defective wiring harness connectors draatgoen circuit in
the driver’s airbag circuit. Ruiz’s airbag expert, Geoffrey Maleaplained that the circuitry
in the Spectra’s airbag system includes a small computed Gall@irbag diagnostic unit
(“ADU”) which is mounted on the floor of the vehicle behind atrumeent panel. The ADU
determines whether a crash warrants sending an electrical sighalairbag module (the
package mounted in the steering wheel containing the inflator and the #ottdad) to
command the frontal airbags to deploy. A wiring harness exits thefsttle ADU via a
connector that plugs in with a lever that locks it securely in ploewiring harness snakes
through the dashboard, making an electrical circuit between the ADUocandsdfety
devices; the driver’'s frontal airbag, the passenger’s frontal aitbagdriver’'s seatbelt
pretensioner, and the passenger’s seatbelt prentensioner. Because the wirgsgfitamne
the ADU to the driver’s airbag must be routed through the steering callsewjring first
connects via a small plastic connector to a device known as a Sgdok” mounted inside
the steering columh.The wiring then exits the clock spring via another small plastic
connector to the back of the airbag module in the steering wheel.

Kia and TRW, the ADU manufacturer, downloaded data from the ADU &vrdete
why the driver’s frontal airbag did not deploy. The download showed thatDhks&nsed
the collision and signaled to deploy both the frontal airbags and the atbhekeretensors.

The passenger’s frontal airbag and the two pretensors did deplogydresdide airbag did

*The clock spring is a spring-loaded device thatrd the wiring inside it to spool and unspoolressteering wheel
is turned so that the wiring to the airbag doesbeaibme tangled, crimped, or broken.
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not. Kia confirmed that, as a matter of design, the passenger’s fmobtg should never
deploy without the driver’s frontal airbag also deploying. The download eflexted an

error code “56,” which indicates an open electrical circuit in tiveeds side airbag. The
data showed this open circuit existed continuously before the accidahnfust forty-four

hours on the car’s lifetimér.

Both sides inspected the airbag circuitry, jointly removed the comporeamis
subjected them to exhaustive testing and analysis. There is no disgiutestfailure of the
driver’'s airbag to deploy resulted from an open circuit. Further,galeal that the open
circuit in the driver’s airbag system did not occur in the clockspts&lf, the ADU, the
airbag module, or the wiring harness wires.

Mahon testified that at the time of the collision, the ADU commanded the aorbag t
deploy, but the airbag failed to do so because of the open circuit. Mahondmhtd a
reasonable engineering probability that the open circuit was causelbiga defect in the
driver’'s airbag wiring harness circuit, and the defect rendered #igndanreasonably
dangerous. Mahon narrowed the source of the open circuit down to two conribetors;
connector to the clockspring and the connector at the back of the airbag .nvidllthe
connector from the ADU to the wiring harness removed, Mahon and aKesentative
witnessed an intermittent open circuit. Mahon explained that an ittenifault is more
difficult to pinpoint than a continuous fault, but because an electrcaitcequires metal-
to-metal contact, and because the other sources had been elimiveatgmbri circuit had to

have occurred at the only remaining places where two pieces dfomeiatogether. Thus,

®The lifetimer measures how long the car’s igniti®im the “on” position,



the only remaining possibilities were the connector to the clockspringnambhnector to
the back of the airbag, because “it physically can’t occur anyplae€ Mahon opined that
the connectors to the back of the airbag module and to the clockspringlefecgvely
designed because they failed to make reliable electricaapoausing an open circuit in the
driver’s airbag system, and the design problems with the faultysctors existed at the time
the vehicle left Kia’s control.

Kia maintains there is no evidence to support the negligence finding bedahsn
was unable to specify which of the two connectors was defective dmabdidentify the
defect within the connectors. In support of its argument, Kia corrstetes the general
proposition that in a products liability case, “a specific defeastnibe identified by
competent evidenceNissan 145 S.W.3d at13Ford Motor Co. v. Ridgeway 35 S.W.3d
598, 600-01 (Tex. 2004). But we do not read Kia’s supporting authority or any other
authority to mandate the degree of engineering or scientific specificity Kia $sigges

In Ford, plaintiffs brought a negligence and products liability suit against the
automobile manufacturer when their truck caught on fire. In an attemgéfeat the
manufacturer’s subsequent motion for summary judgment, the plainbffstsed an expert
affidavit in which the expert stated that he had visually inspebtettuck and “suspected”
the electrical system caused the fire. Noting that the expeld oot rule out the fuel system
as a possible cause and the absence of proof to establish ardifettuck at the time it left
the manufacturer, the court concluded the expert’s affidavit was irsuffto raise a fact
issue on summary judgmefrd, 135 S.W.3d at 601. Likewise, Missan an unintended

acceleration case, the court concluded that the “mere occurrenaa ohintended
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acceleration incident is no evidence that a vehicle is defechvgsan 145 S.W.3d at 137.
Rather, “a specific defect must be identified by competent evidena&tlardcauses ruled
out.”

This case, however, does not involve the lack of specifificty or sgepufaesent in
NissanandFord. After extensive testing, Mahon did identify a specific defethe driver's
airbag wiring harness circuit that was equipped with connectorsaih&b fmake reliable
electrical contact. Mahon further specified that one or both of tw@aonents of the circuit
caused it to remain open. Mahon and others testified in great deaail e process of
testing to eliminate other causes.

In addition, when comparing the Kia connectors to designs by Packard and
Volkswagen, Mahon identified several difficulties with the Kia conmsctWith regard to
the connector at the back of the module, Mahon opined that the Pdeg&ayalis more likely
to hold the connector into the back of the airbag. Although both the Kia andd®axidule
connectors have locking tabs that push the plastic tabs on the connectarsl doippvevent
them from moving or becoming disconnected, Kia’'s connector only locks intoidme s
while the Packard connector pushes the whole tab out to prevent lossazf.ciirg also
uses thin plastic in the connector, which allows “play,” causing “pooactrdand a loss of
electrical connectivity.

Mahon also testified that Kia’'s clockspring connector connects diréztthe

clockspring, and is subject to more vibration, while the Packard conngctarée robust,

®ia complains that Mahon failed to test the ADU geator, and therefore did not eliminate it as @ptal cause.
But Kia cites no authority for the proposition tlagtlaintiff must test and eliminate every conabie cause. Moreover,
the ADU connector was eliminated as a potentiatedecause it performed as expected and becauiséctmeittent
open circuit that Mahon and the Kia representaih&erved during testing occurred while testingptéue of the circuit
that did not include the ADU. 8
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and is anchored away from the vibration in the steering colunenP@ckard connector has a
large metal surface area, providing good “metal-to-metal” corftacctpurposes of
connectivity. Kia’s connector has a single spring-loaded tab, whée&atkard connector
has an additional locking mechanism.

Considering Mahon’s testimony in the context of our no-evidence review, we
conclude the evidence furnishes “ a reasonable basis for differingismmd by reasonable
minds about the existence of a vital fact,”and therefore constiwdes than a scintilla of
evidence to support the jury’s findin§ee Rocqr77 S.W.3d at 262.

Kia also argues there is no evidence of a safer alternatiyndestause Ruiz failed
to “prove a specific design defect.” Because we have concluded tige de$ect evidence
was legally sufficient, we need not address this aspectds ghallengeSeeTex. R.APP. P.
47.1.

Kia’s argument that there is no evidence of causation becausestherevidence of
design defect similarly fails. In the alternative, Kia asskldhon’s testimony did not prove
causation “because his claimed defect is not what happened.” Kias di®cause it is
“undisputed” that the open circuit was continuous, Mahon’s testimony aboueamittent
open circuit cannot establish causation. The record, however, does not suip®ort K
contention. Kia’'s representative confirmed that there was an ittmbhopen circuit. And
the record reflects that circuit was open before the collision, claged & the crash, and
then briefly opened again during testing. Thus, Mahon’s testimony is not inconsigkent w
“undisputed” facts. Kia’'s arguments concerning the lack of causation are overruled.

B. Breach of Industry Standard Of Care.
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Next, we consider Kia’'s argument that there is no evidence thdtrg&gched the
industry standard of care. Mahon testified there is an expectehfifiear life of a vehicle.
Both Mahon and Kia’s expert, Robert Gratzinger, agreed that the indtestigard for a
“safety critical device” such as airbags is to limit faglsito one in a million occurrences.
This standard, QS-9000, is referred to as “six nines,” which represents 99.9999 reliability

Christopher Caruso, Ruiz’s engineering expert, and Mahon both testified about a
automotive industry process known as Failure Mode and Effects Anéilyd&EA”) in
which a manufacturer repeatedly tests and refines its desigimgptove and ensure
reliability. During the FMEA process, engineers run tests to igergks and do whatever is
necessary to fix them. Caruso, a former GM and Delco employeifieteshat when
engaged in the FMEA process with his former employerg, djusut everything in the airbag
system that resulted in the potential failure to deploy the aintzegranked as a 10 . . .
mean[ing] severe problem, got to fix it.” Caruso further gté¥®u have to make this system
fail safe in this area.” Caruso had never heard of any issuea Wackard connector system
or harness system with GM vehicles, but if there had been such amprdig would expect
an investigation. Caruso testified that in his twenty-seven yatdr€&M and Delco, he had
never seen a manufacturer fail to review FMEA documents, desigindsa\vand quality
standards before putting a vehicle into production. The first page of QS-28Q&witted
into evidence with no objection. Caruso testified that the standaréspplinanufacturers,
suppliers, and “everybody in the chain.”

Kia’'s corporate representative, Michelle Cameron, testifigidfore the date of the

accident, Kia had received, verified, and paid for sixty-three warckaims involving open
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circuits in the driver’'s airbag system for the 190,073 similar $g®sbld in the United
States. The average time between the date each Spectra nudaanaed and the date of
each warranty repair was 14.7 months. Camron acknowledged that thehsetyepen
circuits in 190,073 vehicles — without adjusting for the fifteen-yadnagi system life —
amounted to 331.4 failures per million.

In addition, Mahon testified that, at a minimum, Kia should have FMEA
documentation from its suppliers. But Kia’'s airbag expert testtiedhad not seen any
FMEA documentation or quality control standards for Kia’'s wiring haeebefore trial.
Kia’'s employee, Sueng-Woo Lee testified that Kia did not do a FidiiEthe airbag system
to rule out a situation where there could be a short causing one aidgdy and one not
to deploy because they “never had an experience of anything like this occiigwirig
the evidence under the appropriate standard, we conclude the evidstegallasufficient
to establish breach of the standard of éare.

C. New Defect Theory

Toward the conclusion of trial, Kia recalled Ruiz to the stand tamdstrate how he
could have inadvertently disconnected the wiring harness connectochkodkepring when
he installed the new radio. During closing argument, Ruiz argued Kia'srdtration
showed how dangerous the connector was if it could come off so eashig. l@maining
subpoints of its second issue, Kia now asserts this was a “mest tiheory,” for which there

was no evidence of design defect, breach of the standard of care, or causatioa.dsdit Ki

The jury charge instructed that “ordinary carefiemw used with respect to Kia’s conduct, means tibgtee of care
that would be used by a corporation of ordinarydpnce under the circumstances.”
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not object to Ruiz’s argument or otherwise bring the allegedly impfoperdefect theory”
to the trial court’s attention. Thus, this portion of Kia’s issuenwa®een preserved for our
review® SeeTex. R.APpP. P.33.1. Kia’s second issue is overruled.

[ll. Admission and Exclusion of Evidence

In its third and fourth issues, Kia argues the trial court abusedisitsetion in
admitting and excluding certain evidence. The evidence Kia contends \wesperly
admitted includes a warranty-claims spreadsheet, anelptihsclosed legal theory, and two
wiring harnesses Kia claims were not timely disclosed. Theidgdlevidence about which
Kia complains includes rebuttal evidence concerning quality control preasedurd video
and photographs of a NHTSA crash test. Kia also maintains thectuat abused its
discretion in refusing its request for a jury view of Ruiz’s car.

Whether to include or exclude evidence is a matter committed toidheourt’s
sound discretiorinterstate Northborough P’ship v. Sta6§ S.W.3d 213, 220 (Tex. 2001);
Tex. Dep’'t of Transp. v. Abl&85 S.W.3d 608, 617 (Tex. 2000). “Erroneous admission of
evidence requires reversal only if the error probably though not nabesssulted in [the
rendition of] an improper judgmentNisanl45 S.W.3d at 144see alsdnterstate,66
S.W.3d at 220. To make this determination, we review the entirelrdgssan, 145 S.W.3d
at 144;Able,35 S.W.3d at 61 ity of Brownsville v. Alvarad@d97 S.W.2d 750, 753-54
(Tex.1995).

A. Untimely Disclosed Legal Theory.

We begin with the evidence Kia asserts was erroneouslytadntiirstKia contends

&in addition, we note that reasonable inferencedauctions from the facts are permissible in fingumentSee
Anderson v. Vinson Expl., In@32 S.W.2d 657, 666 (Tex. App.—El Paso 1992, deitied).We further note that
argument is not improper when it is invited or ppked.See Living Ctrs. v. Penalvet56 S.W.3d 678, 680 (Tex. 2008).



the trial court erred in allowing Ruiz to argue an untimely disddesgal theory. According
to Kia, it was surprised and prejudiced by the new theory, and unabtaitd an effective
legal defense.

The “new legal theory,” set forth in Ruiz’s sixth supplemental dgale, asserts Kia
failed to have adequate quality control procedures. The supplemental disclosuradgas m
thirty-one days before trial. Kia contends the negligence count inSRpetition did not
include this claim, and the untimely disclosure was an attempictomovent the pleading
deadline. We disagree.

In his original petition, Ruiz alleged that Kia negligently designe&trextra “with
design standards that were intended to meet the minimum gamrregulations, instead of

safely designing the vehicle.” In the supplemental disclosures at issue, Rulz state

Defendants . . . breached their duty of care by:

a. designing or distributing the vehicle with design standards that were
intended to meet the minimum government regulations, instead of
safely designing the vehicle to reasonably minimize injuries . thslea
and foreseeable frontal collisions;

b. failing to adequately monitor the performance of similar and prior
vehicle models in the field to ensure that they were reasonably
minimizing injuries and deaths in foreseeable frontal collisions;

c. failing to have adequate quality control proceduresand

d. failing to adequately test the vehicle to ensure that it would be
reasonably safe in foreseeable frontal collisions.

(Emphasis added).Viewing Ruiz’s pleading in conjunction with the amendéolsdise; we

decline to adopt Kia’'s characterization of the quality controlrasseas a “new legal
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theory.” Typically, the exclusion of a new legal theory involves a pargyrgiting to assert a
different cause of actiokee, e.g., Hakemy Bros. Ltd. v. State Bank & Trustl86.S.W.3d
920, 925 (Tex. App.—Dallas 2006, pet. denied) (disallowing amended pleadiremtiriéty
new cause of actionNCS Mgmt. Corp. v. Sterling Collision Ctrs., Jnb08 S.W.3d 534, 537
(Tex. App.—Houston [14th Dist.] 2003, pet. denied) (denying pleading amendment adding
fraud and breach of fiduciary duty to simple breach of contract case).tHereference to
Kia’'s failure to follow quality control procedures simply expounded upon hisvd&viated
from the standard of care. Breach of the standard of carelenaerg of negligence Ruiz was
required to prove, and the supplemental information pert&irteés element’ See generally
Cobb v. Dallas Fort Worth Med. Ci48 S.W.3d 820, 825 (Tex. App.—Waco 2001, no pet.)
(stating standard of care is threshold issue in negligence saseglsogenerally, FFE
Transp. Servs. Inc. v. Fulghar54 S.W.3d 84, 90-91 (Tex. 2004) (expert testimony
necessary to establish standard of care when negligence of such a natute be nathin
layman’s experience). Therefore, the supplemental information did act apew cause of
action into the cas&ee e.g., Zavala v. Trujill@83 S.W.2d 242, 246 (Tex. App.—El Paso,
1994, writ denied) (concluding trial amendment adding negligence peresglitgence claim

did not inject a new cause of action).

Although Kia globally asserts this “unanticipated legal theasguted in surprise and

°To the extent the nature of Ruiz's negligence clasmplead was unclear, Kia was obligated to i exceptions
to Ruiz’s pleadingsSeeTex. R.Civ. P.91. Kia’s failure to do so forecloses complaintuatlack of clarity on appeal.
SeeTeEx. R.Civ. P.90.

0 kia acknowledges that proof of the standard otacasas required. In another section of its briefa Kiates
“[blecause [Ruiz] submitted [his] claim as a negtige theory . . . he had to prove that Kia felblethe industry
standard of care.”
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prejudice, Kia provides no specifics as to how this purportedly occurnedetord reflects
that Kia’s performance of quality control measures was disciadédbd deposition of Kia’'s
corporate representative two years before trial. During the gameral time frame, Ruiz
requested quality control documents in a deposition duces tecum. Mahontgepperwvas

critical of Kia’s failure to comply with quality control standar and he testified more
extensively about the matter in his deposition. Caruso also testifead quality control and
industry standards in his deposition. Therefore, even if we wereumadke supplemental
disclosure was an untimely disclosed new legal theory, the recorchdbeapport Kia’'s

claim that it suffered surprise and prejudice. Kia’s complaint a@ouintimely disclosed

legal theory is overruled.

B. Untimely Disclosed Evidence.

Kia also challenges the trial court’'s determination concerning dhesaibility of
physical evidence it claims was untimely produced. Over Kia’s tbreche trial court
admitted into evidence a wiring harness from a 2002 Volkswagen Golfvaindg harness
manufactured by Packard for a 2002 Cadillac. The wiring harnessesseerby Mahon to
demonstrate his testimony about safer alternative designs. Kisdlae wiring harnesses
were not timely produced, and therefore were subject to exclusion urdeRTCIv. P.
193.6(a). The record, however, does not support Kia’s contention.

The general rule in Texas is that a party must make a full@nglete response to
proper discovery requests and this obligation includeduttydo timely supplement discovery

at least thirty days before tridhranham v. Brown925 S.W.2d 365, 370 (Tex. App.—
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Houston [1st Dist.] 1996, no writ) (discussing former rule 166b(6)). An ameaded
supplemental response must be made “reasonably promptly” aftetyadjzaovers the

necessity for such a responSeeTex. R.Civ. P.193.5(b).

The rules further provide that “[a] party who fails to make, amendypplement a
discovery request in a timely manner may not introduce in evidencendlberial or
information that was not timely disclosed . . . . EXTR. Civ. P.193.6(a). The rule is
mandatory, and the penalty — exclusion of evidence — is automatic, alséentiag of (1)
good cause; (2) lack of unfair surprise; or (3) lack of prejudeelex. R.Civ. P.193.6(a)
(1), (2);see also Good. Baker 339 S.W.3d 260, 271 (Tex. App.—Texarkana 2011, no pet.).
But on this record, there is no showing that the wiring harnesses were elgtdistiosed.
Although Kia contends the disclosure was untimely, it does not spdyifidantify the
deadline the disclosure is alleged to have violated. Insteadsierts Mahon did not disclose
his opinion about the wiring harness during his deposition, and assertethacjeiction at
trial. Although the record does contain an amended agreedwsling order, it is unsigned and
thus does not advance our inquiry. The record does demonstrate, however, phastidbe
extended discovery deadlines, particularly those pertaining to expentsalsemes by
agreement. Indeed, expert discovery was ongoing only a iiefutte trial, and fact discovery
appears to have been extended to less than a month before trial. drdfugber reflects
that Mahon’s expert report expressly mentioned the 2002 Golf wiring haamesthe Golf
and Packard wiring harnesses were generally discussed at hisidaptsiRuiz’s sixth

supplemental disclosure, made thirty-one days before trial, Rtezl stlahon reserves the
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right to use all the material and information referenced in pizrtat trial.” The supplement
further stated “[t]he entire file of Mr. Mahon, as well as egkmn components, such as
airbags, modules, inflators, RCM’s, sensors, connectors, wiring, induatrglastls and
practices, and FMVSS regulations and dockets will be made avaitalilespection at a
mutually convenient time . . . .” Although the duty to supplement applieptotavitnesses,
our rules do not prevent experts from reforming calculations and perfeggiags through
the time of trial.See Exxon Corp. v. W. Tex. Gathering, 868 S.W.2d 299, 304-05 (Tex.
1993). Because the record does not demonstrate that these discleagrastimely or
otherwise not reasonably prompt, the automatic exclusion under ruleg)@®é$ not apply,
and the trial court did not abuse its discretion in admitting thengviharnesses into
evidence™!

C. Warranty Claims.

In discovery, Ruiz requested warranty claim information corgthe airbag system
in 2002 Spectras and similar vehicles. In response, Kia created andgut@dsygreadsheet
summarizing warranty claims for a short or open circuit in thatfairbag system. The
spreadsheet listed 432 warranty claims, sixty-seven of which involvedoade “56.” At
trial, the spreadsheet was admitted into evidence over Kia’s objection.

Kia argues the spreadsheet was improperly admitted into evidenaasbett is
hearsay, and the business records, voluminous records summary, adoptissoad arsl

other hearsay exceptions do not apply. According to Kia, the spreadsh&ehs multiple

Yin addition, we note that the same evidence wastantially presented through Mahon’s testimonyhouit
objection.
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layers of hearsay, including statements made by custontetsannicians. Kia further asserts
the spreadsheet is not relevant because only sixty-seven claime&iauar code 56, and the
claims are not sufficiently similar unddissan Motor Co. v. Armstron@45 S.W.3d 131, 138
(Tex. 2004). Ruiz responds that Kia partially waived any ersoitiag from the admission of
the spreadsheet because Cameron testified without objection abdutyHsewen code 56
claims reflected in the document. Ruiz further asserts thatspheadsheet was not
inadmissible hearsay, or in the alternative, admitting the documen¢wdence was not
harmful.
TEX. R.EVID. 105(a) provides:

When evidence which is admissible as to one party or for one purpose

but not admissible as to another party or for another purpadmisted,

the court, upon request, shall restrict the evidence to pepscope and

instruct the jury accordingly; but, in the absence of such request, the

court’s action in admitting such evidence without limitation shalbeot

a ground for complain on appeal.
Id. Kia did not request a limiting instruction. Thus, if the spreadshag&dmissible for any
purpose, the trial court did not err in admitting it into evideBe& Horizon/CMS Healthcare
Corp. v. Auld 34 S.W.3d 887, 906 (Tex. 2000).

Rule 801(e)(2) provides that admissions of a party-opponent are admissible

hearsay. Ex. R.EVID. 801 (e)(2);Reid Road Mun. Dist. No. 2 v. Speedy Stop Food Stores,

Ltd., 337 S.W.3d 846, 855 (Tex. 2011). Admissions by a party-opponent include:

(A) the party’s own statement in either an individual or repreteata
capacity;

(B) a statement of which the party has manifested an adoptionefr bel
in its truth;

(C) a statement by a person authorized by a party to makeastt
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concerning the subject;

(D) a statement by the party’s agent or servant concerning armatt
within the scope of the agency or employment made durengxistence

of the relationship; or

(E) a statement made by a co-conspirator of a party during thgecour
and in furtherance of the conspiracy.

TEX. R. EvID. 801(e)(2). “An admission by a party-opponent, being merely a piece of
evidence, is not conclusive against the party opponent; it is simply admissible andythe pa
may offer evidence in contradiction or explanation of$ige Cleveland Reg’l Me@tr. v.
Celtic Properties, L.G.323 S.W.3d 322, 338 (Tex. App.—Beaumont 2010, pet. filed).

The spreadsheet at issue here was created by Kia and producedvemgisCameron
testified that the sixty-seven open circuits reflected on theadpheet were all claims
submitted to Kia and paid. The claims were paid becausedmeitians confirmed the claims
all involved defects. Before accepting the claims, Kia would ruleaoyt modification
inconsistent with the warranty. After payment, Kia would submitthiens to other entities
for reimbursement. When a party-opponent has manifested an adoption ebfitedi
statement’s truth, it is admissible under rule 801(e)(2B& Reid Road37 S.W.3d at 856.
Moreover, as the Texas Supreme Court has observed, “[i]t has long berrethieat
“[w]lhere a party has used a document made by a third party in such a way as amounts to an
approval of its contents, such statement may be received againas llimadmission by
adoption.”ld. Thus, we conclude the portion of the spreadsheettifly the sixty-seven code
56 claims was admissible as an admission by a party-opponent undd®. EviD. 801.
Because Kia did not request a limiting instruction as to thens¢aiis from customers listed

on the spreadsheet or the remainder of the warranty claims, ili@oncof these items is not
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ground for complaint on appe&eeTEX. R.EVID. 105(a).

Finally, even if admitting the spreadsheet was erroneous, it canrsdidhehat
admitting it into evidence probably caused the rendition of an improper judgiiee
spreadsheet was cumulative of other evidence prese&gedNissanl45 S.W.3d at 144.
Cameron testified in detail about the warranty claims and themtowitthe spreadsheet. Ruiz
did not emphasize all of the claims on the spreadsheet; rathefehed primarily to the
sixty-seven code 56 claims pertaining to the front airbag systenspréadsheet is difficult
to decipher because it has numerous symbols and codes that are mearabgknt
explanation. And the dissimilar warranty claims here arandisishable from those Missan
In Nissan the unverified customer complaints were the only evidence of dafieicthe
plaintiff did not present any expert testimony. Here zRwesented extensive expert testimony
about the defect that did not rely on the spreadsheet. In addit@ma&failed to demonstrate
that the verdict turned on the admission of the spread$$eeid. see also State Office of
Risk Mgmt. v. Allen247 S.W.3d 797, 799 (Tex. App.—Dallas 2008, no pet.). Therefore,
considering the entire record, we conclude the spreadsheet probably didusetthe
rendition of an improper judgemei®ee Horizon34 S.W.3d at 907. Kia’s complaint about
the admission of the spreadsheet is overruled.

D. Kia’s Quality Control Procedures.

The day before trial, Kia produced approximately twenty-five pagemaiments
concerning quality control standards. The documents, which were writk@mean, arrived
from Korea the day after John Hinger participated in a video contegeitic Kia’'s wiring

harness supplier. When Kia indicated that it intended to offer the datsim#& evidence,
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Ruiz objected that they had not been timely produced, and the triabittondtely sustained
the objection. Kia then made a bill of exception to show that both Ki&ara] the wiring
harness supplier, had certificates showing that they have proper gaoatitylprocedures in
place. The trial court refused to allow the evidence.

Kia now contends the evidence was erroneously excluded. In support gtirsest,
Kia maintains: (1) the evidence was not untimely because it hadigatado to produce the
documents in light of valid objections asserted in discovery; (2) dintleethe documents
were requested, they were not relevant to Ruiz’s design claing3aKke had no obligation
to produce documents from its suppliers because the documents wei€iastpossession,
custody, or control. In the alternative, Kia asserts there was goseé tar the untimely
production because Ruiz injected the quality control theory into tkeeocdysa month before
trial. All of these arguments lack merit.

First, as set forth previously, quality control was not a ngsak injected into the case
on the eve of trial. Rather, in this negligence case involving an aliegadh of the industry
standard of care, it was an element of the claim to be reas@mdioipated. Thus, there was
no good cause for the untimely production of the documents.

And the documents were untimely. In a notice of deposition duces tecurd seove
years before trial, Ruiz requested documents concerning quality cetdammlards. Kia
objected to the request and moved to quash the deposition. Specifically, Kia ofgj¢bted
request as “vague, ambiguous, overly broad, harassing, and unduly burdenbeedent
it seeks information that is not relevant to the issues rdagqulaintiff's claims, and is not

limited to the vehicle and/or components at issue in this case, isnitetl by a reasonable
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time frame, and seeks information that is neither relevanaamonably calculated to lead to
the discovery of admissible eviden¢&rhphasis added). Although the trial court overruled
Kia’s motion to quash, Kia claims that absent a court order overitgingjections, it had no
obligation to produce the documents. We disagree.

Our record of the scope of the court’s ruling on the motion to quash istirelye
clear. The record contains an order overruling the motion to quash, and thefadsces a
hearing on the motion. Although we have a record of what appearsitie bémany hearings
concerning the scope of discovery, it is impossible to determinth@rtibe court specifically
considered Kia’s objections to quality control documents requested dudies tecum, or
whether Kia specifically argued these particular documents naren its possession,
custody, or control.

During the pretrial hearing in which the parties argued about the admissibility of the
guality control documents, both parties referenced the hearing on thennmtaquash.
Arguing that the quality control documents should not be admitted into evidencsel for
Ruiz characterized the earlier hearing as involving Kia’s swatimieny that it could not
produce the records because they were privileged. Counsel for Kia tleatigtdhad ever
asserted the documents were privileged. Instead, counsel clainzee targued Kia was not
entitled to obtain the documents because they contained confidential angktprgpr
information that did not belong to Kia. Because we have only isolatedictimgfreferences
to the arguments asserted in connection with the quality control docyumentsannot
determine whether Ruiz’s assertion that the court’s ruling requireduction of the

documents is correct.
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The record does reflect, however, that Kia's objections to the decesitwere
gualified and limited. Specifically, Kia objected to production of thelityuaontrol
documents “to the extent” the quality control documents weneleMant, reasonably limited
in time, or pertaining to the vehicle or components at igsparty is required to comply with
written discovery to the extent no objection is mad.R.Civ.P.193.2(b) & comment 2;
see also In re CI Hostnc., 92 S.W.3d 514, 516 (Tex. 2002). When a party objects to
producing documents from a remote time period, it must produce documenta mame
recent time periodSeeTEX. R. Civ. P.193, comment 2. In this negligence case involving
allegations that Kia breached the standard of care in the dedigg 2002 Spectra airbag
system, there is no question that quality control documents weneaneéSeelEX. R.EVID.

401; TEX. R.Civ. P.192.3 (party may obtain discovery regarding any matter not privileged
and relevant to subject mattefjprd Motor Co. v. Castillp279 S.W.3d 656, 664 (Tex. 2009)
(noting “relevant to the subject matter” is to be liberally taresl to allow litigants the fullest
knowledge of facts and issues to be tried). The quality control documents Kia produced on
the eve of triashowed that Kia and its wiring harness supplier were “ISO 9001fiedrt’

The documents pertained to the wiring harness in the vehicle atinstweecase. Indeed,
Hinger opined that the evidence directly related to Ruiz’s claatia had negligent quality
control.Thus, the documents were outside the scope of Kia's objectosrning relevance

and unlimited time, scope, and subject matter and should have been pidhedine the

objections were mad&eeTEx. R.Civ. P.193.2(b).

12150 certification means the company agrees toradbecertain quality control and record keepiracpdures and
abide by certain test standards.
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Significantly, Kia's written objections to the duces tecum do natrasslack of
possession, custody, or conthét Kia now argues that Eura voluntarily producexhs of its
documents right before trial, and it “stands to reason that anotheaogim documents are

not under Kia’s possession, custody, or conttb\We are not persuaded by this argument.

13 Based on the references in the record discussnealve assume the issue was raised during thanbear the
motion to quash or one of the other discovery Ingari



A party has “possession, custody, or control” of an item if he hasgalhpsissession
that is equal or superior to that of the person who has physical pioss8selTEX. R.Civ. P.
192.7(b);In re Kuntz,124 S.W.3d 179, 181 (Tex. 2008TE Comms. Sys. Vanner 856
S.W.2d 725, 729 (Tex. 1993). The right to obtain possession is a legal right baked on t
relationship between the party responding to discovery and the peestityathat has actual
possessiornGTE, 856 S.W.2d at 72%hen Hinger was asked why Kia could not have done
this type of discovery two years before the documents werageddHinger replied “I didn’t
have a meeting with the folks from Eura two years ago.” Hingerntestified that Kia can
audit its suppliers and ask to see quality control “specs.” Duringhélaging on the
admissibility of the proffered evidence, Kia insisted it did nohkatd the information, but
simply did not have ifThe trial judge stated, “you didn’t have it because you didn’t go knock
on the door back when they requested it.” The record supports the tritd esgsessment.
Under these circumstances, we conclilrgetrial court did not abuse its discretion in refusing
to admit the untimely produced documents into evidence. Kiaiplaint about the exclusion
of the quality control documents is overruféd.
E. Crash Test Evidence.

With regard to the injury mechanism of the accident, Ruiz argued taege wound
on Andrea Ruiz's forehead showed that her head hit the A-pillar ofethiele, causing
cervical dislocatiort® Ruiz argued Ms. Ruiz’s head would not have hit the A-pillar if the

airbag had deployed.

1 Kias single sentence alternative argument thattttal court abused its discretion in denyingnitstion for
continuance is also overrulegeeTex. R. ApP. P.38.1(i).

The A-pillar is the roof-support pillar at the juimn of the driver's door and the windshield.
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Kia argued that Andrea Ruiz’'s head did not reach the A-pillar bechesavas
restrained by her seatbelt and shoulder harness, and by the dashboae#ramgl \sheel
which were mashed toward her by the invading truck. Kia also arguedddbptoyed airbag
would not have made a difference because: the truck would have RuM's head anyway,
the accident was so severe it was not survivable on the driver’s side, arekthreysvheel
was shoved inboard so far that Ms. Ruiz would have missed the airbag.

During trial, Kia offered into evidence a NHTSA crash test videwhich the airbag
missed the crash-test dummy and the dummy’s head was struckitnatieg vehicle. Kia
also offered some still photographs of the crash test. The tridlecatinded both the video
and the photographs because they were dissimilar from the Ruizrdac€itkevideo was also
excluded because it was cumulative and prejudicial. Kia arguesiaheaurt abused its
discretion by excluding the video because Ruiz’'s expert relied on theandebe exclusion
impeded its ability to cross-examine the expert. Kia further contbedsgh probative value
of the video was not substantially outweighed by its prejudicial efében offering the
video at trial, Kia acknowledged that the crash depicted in the videmetssubstantially
similar to the Ruiz accident, but argued the video should be admitledtraie “occupant
kinematics” and as an instructive teaching tool. According to Kia, bedhasvideo was
offered to explain the science behind its theory rather than aseatien of the accident, the
similarity need not be as close.

While Kia’s correctly observes that substantial sami is not required when evidence
is used to demonstrate general scientific principles, it ignorgs@ortant distinction. As the

Fifth Circuit has observed:
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When the demonstrative evidence is offered only as an illustration of
general scientific principles, not as a reenactment of disputedseitent
need not pass the substantial similarity test. Such demonstratsye a
however, must not be misleading in and of themselves, and one such
way that a demonstration might mislead is when . . . the demonstration
resembles the disputed accident.
Muth v. Ford Motor Cq.461 F.3d 557, 566 (5th Cir. 2006). Muth, the district court
rejected the proffered demonstration as insufficiently similartdmutlosely resembling the
disputed accident to effectively present abstract priesipithout misleading the jurg. The
Fifth Circuit upheld the district court’s determination, noting thasthelarities between the
crash test and the accident at issue heightened the prejudietlcfthe evidence, and this
prejudicial effect was sufficient to justify the exclusion of the evidelcat 567.

This rationale is equally applicable here. Kia’'s experts opinédt@aehicles in the
crash test were similar to the vehicles involved in the Ruizlent; and noted that both the
crash test and the Ruiz accident involved offset frontal crashesh® crash test video
depicted a sports utility vehicle crashing into a Honda Accord aréyrds degree angle. In
the Ruiz accident, a pick-up truck crashed into the Spectra head-of ®res expert
witnesses, Dennis Schneider, testified that when you have “twooaisg at each other . . .
you've got to come within one inch really of where you want to hit. @tiset you get a
different accident.” Schneider agreed that a different crasiwieish was shown to the jury,
“was the most related to the crash that Kia did.” Thus, the teaskideo was sufficiently
similar to the Ruiz accident as to be misleading. Moreover, Kigiegl extensive testimony
about the excluded crash test on both direct and cross examination. Thus, tharflitiidne

evidence; it was simply presented without the potentially misigaaind prejudicial visual

aids.
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We are similarly unpersuaded by Kia’'s argumentttiavideo was admissible because
Shanahan relied on it in forming his opinion. Shanahan reviewed the cgnudie of Kia's
expert Dennis Schneider, and concluded that Schneider’'s defensive thedncoraect.
Because the crash-test video was among the items included indgctekdie and therefore
among the items Shanahan reviewed, Kia argued Shanahan relied on the fadaang his
opinion. Despite Kia’s argument, however, Shanahan expressly disdlairoh reliance, and
stated he did not rely on the video in forming his opinion. Consequently, thewaseot
admissible as facts or data underlying Shanahan’s opiGaeTEX. R.EVID. 705(a). Kia's
issue concerning the exclusion of the crash test video and photographs is overruled.
F. Jury View.

Finally, Kia argues the trial court’s denial of its requestdqury view of the car
constituted an abuse of discretion. Kia claims because Ruiz introthecedver’s side door
into evidence, the jury should have seen the entire car. Kia alswsdla jury was unable to
“properly contextualize” the evidence about the forces acting duringlirean. In making
this argument, Kia acknowledges that Texas law does not favor jurg.8ew Taylor v. Am.
Fabritech Inc., 132 S.W.3d 613, 623 (Tex. App.—Houston [14th Dist.] 2004, pet. denied).
Nonetheless, Kia insists that “to the extent Texas law doesuppbd Kia on this issue,
Texas law should be changed.” We are not persuaded by this argument.

Kia advances no reasoning or authority to support its proposed departurtadérom
norm. During the course of this lengthy trial, the jury saw ove@mp2@tographs of the vehicle
from many different angles. Both parties utilized exemplars to degrateghe driver’s side

compartment of the vehicle and the component parts at issue, and thattgng to suggest
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the jury was unable to contextualize this or any other evidence. Theeyalihich was
subjected to testing after the accident, was not in its original comdithus, we fail to see
how a jury view of the entire vehicle would have furthered the jumytderstanding of the
issues or served any legitimate purpose. On this record, there isisitob@onclude the trial
court’s denial of Kia’s request was unreasonable, arbitrary, ahdwtiteference to guiding
rules and principlesSee Downer v. Aquamarine Operators,.J7®1 S.W.2d 238, 241-42
(Tex. 1985). Kia’s complaint about the jury view is overruled.

Having concluded the trial court did not err in the admission or exclusemyadf the
evidence about which Kia complains, Kia'’s third and fourth issues are overruled.
Jury Deliberations

On its first attempt to return a verdict, the jury purportedly fourat Kia was
negligent and Ruiz was not, but the jury’s certificate and polling shtva¢dnly nine of the
twelve jurors agreed with those answers. The trial judge statedprtunately, | cannot
accept your verdict. You're going to need to go back and contowralgliberations until you
reach a verdict in this case.” Consequently, the jury resumed its deliberations.

In the second attempted verdict, although there was no unanimous finding of
negligence and the jury had been instructed to only answer the questioasohggligence
upon a finding of negligence, the jury found Kia was grossly negligent andiedvéi.2
million in punitive damages. Because the jury certificate did not shwsth&r the jury was
unanimous in these findings, the court instructed them to continue dehligetdithis end,
the trial judge stated “I hate to do this, and | know some of you guys gotltmgming to

send you back for additional deliberations. So I think you know what to do, guys, right?”
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In the third attempted verdict, the certificate stated thgtitlgevas unanimous on the
guestions concerning gross negligence and the amount of punitive daamalgglsven of the
twelve agreed that Kia was negligent and Ruiz was not. Polling showedy&iQwhat the
jury was not unanimous as to gross negligence and punitive damages, and eleven jurors did
not agree that Ruiz was not negligent. When the judge announced that he weutddsnd
the jury back for further deliberations, one juror exclaimed “F- Aftér the trial judge told
the jury to listen very carefully, he read the portion of the changé&ucting the jury that
unless otherwise instructed, a question could be answered byrereosf them, as long as it
was the same group of ten.” When the judge inquired if anyone needed fior teiad the
section again, one juror responded affirmatively. So the juddetreanstruction again. Then
the judge read the predicate to the gross negligence question instratitigetquestion be
answered only upon a unanimous finding of negligence. Kia requested a supdlementa
instruction telling the jury they had done nothing wrong and not to returrdectvgrst to
appease the court, but the instruction was denied. The trial judge tpldythe was sending
them back for additional deliberations and stated, “Guys, if you wayduiaan come back
on Monday. | know some of you have to leave. Do you want to come back on Monday?”
When one of the jurors inquired, “What about Friday?” the court stated:

I’'m sorry. Today’s Thursday, so you can come back tomorrow. You
guys want to talk about that? | don’t want to commit you. If you guys
want to talk about that and come back tomorrow, you're welcome to do
that as well.

The jury left early, and returned a verdict the following day. Inuvarslict, the gross

negligence question was answered “yes,” although the jury certificdteolling showed the

jury was not unanimous in finding negligence. When the court acabetedrdict over Kia’'s
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objection, the jury applauded.

In its fifth issue, Kia complains about the manner in which thiedoiart handled the
jury’s confusion during deliberations. In particular, Kia argues thé doart abused its
discretion in refusing Kia’s requested supplemental instructiomaeélising to poll the jury
individually on each question in the charge before accepting the vetaiang reviewed the
record, we conclude Kia’s arguments are without merit.

Kia claims the supplemental instruction it requested was negéssaounteract the
effect of the [judge’s] coercive statements.” Contrarig’s assertion, however, we view the
trial judge’s commentary as accommodating rather than coerciveoiarehere is nothing
to suggest Kia’s supplemental instruction would have been hetpfiasootherwise required.

When the jury attempted to return a defective verdict, the tiat properly directed
that it be reformedSeeTEX. R. Civ. P.295; see also Fish v. Dallas Indep. Sch. Di470
S.W.3d 226, 229 (Tex. App.—Dallas 2005, pet. denied). Significantly, the jury never
indicated it was deadlocked. Instead, the attempted verdicts and pelhmanstrates there
was confusion as to the application of certain instructions. Consequketjydge gave the
jury supplemental instructions by simply re-reading those portions ohtrge that seemed
to be the source of the confusion. Supplemental instngcti@at re-state proper, unobjected-to
instructions from the charge are neither coercive nor &em Stevens v. Trav. Ins. (&63
S.W.2d 223, 231 (Tex. 1978).

Viewed in its proper context, the trial judge’s reference to theirawation of

deliberations on Monday was not intended to be threatening or coercivee &gt judge
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stated on the record after the jury retired for further delilmerabhe was simply confused
about whether the day in question was Thursday or Friday. Because |§w]aloes not
contemplate that every jury will function properly,” the trial cdas “broad discretion . . . in
administering the fact finding procesSée Stevens562 S.W.2d at 228. Having reviewed the
deliberative process as a whole, we cannot conclude the trial cedtie refusing Kia’'s
supplemental instruction.

Similarly, Kia has not demonstrated the trial court erred in refusipgltohe jurors
individually as to each question in the charge. The right to have thsojled is absolute and
the trial court has no discretion in the matter once a requestie SeeTex. R.Civ. P.294;
Pate v. Texline Feed Mills, In689 S.W.2d 238, 243 (Tex. App.—Amarillo 1985, writ ref'd
n.r.e.). But the rule does not mandate polling in the manner Kia requgst€ex. R.Civ. P.
294. Instead, the rule requires the trial court to read the questioaasmers consecutively
and then call the name of each juror separately to ask the jitisrhfs or her verdicSee id.
The purpose of the poll is to allow the jurors the opportunity, under pastexdtthe court, to
express their true convictiorfSsee Branhan®25 S.W.2d at 368. In the present case, the trial
judge polled the jury in accordance with the rule, and each juror affirety stated that the
verdict was his or her verdict. There is nothing to suggest the értdlaate was inaccurate.
Consequently, there is no basis to conclude the trial court errefdigmgeto do more than
that which the rules of civil procedure and that which the trial juidigidne exercise of his

discretion, deemed the circumstances required. Kia’s fifth issue is overruled.
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Cumulative Error

In its sixth issue, Kia asserts that if the claimed ermissues three, four, and five
were not harmful in and of themselves, the errors combined to cans®henror. “Multiple
errors, even if considered harmless taken separately, mayinesauersal and remand for
new trial if the cumulative effect of such errors is harmflibiies v. Lurie32 S.W.3d 737,
745 (Tex. App.—Houston [14th Dist.] 2000, no pet.). To show cumulative errqrpatiamnt
must show that, based on the record as a whole, but for the allegsgdtaeiry would have
rendered a verdict favorable to®ee Town East Ford Sales, Inc. v. GI&80 S.W.2d 796,
810 (Tex. App.—Dallas 1987, no writ). Because we have concluded there wasmadt e
necessarily follows that there was no cumulative error. Kia’s sixth issuerisiiede
Exemplary Damages

The jury found negligence against Kia by an 11-1 vote. Then, despite actiostr
conditioning the gross negligence question on a unanimous finding of negligencey the jur
answered the gross negligence guestion and unanimously found the harm toFRndrea
resulted from Kia’s grossly negligent acts or omissions. Bechagerly was not unanimous
in finding negligence, the trial court disregarded the punitive damage firaiagsntered a
take-nothing judgment on punitive damages.

In a cross-point, Ruiz asserts the trial court erred lgirgg to include the $2.5 million
exemplary damage award in the judgment against Kia. Kia respondhéhiial court
properly denied the recovery of punitive damages because any such racoyergs a

unanimous finding on the underlying theory of liability.
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The basis for an award of punitive damages is set fortlExn div. PRAC. & REM.
CODEANN. 8 41.003 (West Supp. 2010). The statute provides that punitive damages may be
awarded upon clear and convincing evidence of fraud, malice, or gross neglifenCiv.
PrRAC. & REM. CODE ANN. 8§ 41.003(a). The statute further provides that “[e]xemplary
damages may be awarded only if the jury was unanimous in reganditafliability for and
the amount of exemplary damageseXTCIv. PRAC. & REM. CODEANN. 8 41.003(d).

The Texas Rules of Civil Procedure also prescribe the circunestamder which
exemplary damages may be recovered. Specificaky. R. Civ. P. 226a provides, in
pertinent part:

If exemplary damages are sought against a defendant, the jury must
unanimously find, with respect to that defendant, (i) liability oeast
one claim for actual damages that will support an award of exgmplar
damages; (ii) any additional conduct, such as malice or grolsgameg
.. ..and (iii) the amount of exemplary damages to be awarded.
See also Deatley v. RodrigueZté S.W.3d 848, 849 (Tex. App.—Dallas 2008, no pet.)
(affirming take-nothing judgment on exemplary damages where jury finding onlyinge
theory of liability not unanimous).

Ruiz contends the phrase in section 41.003 “finding liability for” requordg a
unanimous finding of gross negligence, while rule 226a requires unanimous findoagls of
negligence and gross negligence. Thus, Ruiz claims the statuteeanktconflict, and in the
case of such a conflict, the statute controls.

Ruiz provides no authority to support the strained interpretation hetsesaksance.

When construing a statute, however, we presume the Legislature interiflest and

reasonable result.3eeTEX. Gov'T CODE ANN. 8§ 311.021(3) (West 2005). We also use
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definitions prescribed by the Legislature and any technical or plartrmeaning the words in

the statute have acquiredkeCity of Rockwall vHughes 246 S.W.3d 621, 625 (Tex. 2008).
Otherwise, we construe the statute’s words according to theirgidicommon meaning,

unless a contrary intention is apparent from the context or such euotiostleads to absurd

results.ld. at 625-26.

Within this framework, we note the well-established principle thatrecovery of
punitive damages requires a finding of an independent tort with accompamyusd a
damagesSee Fed. Express Corp. v. Dutschma&#6 S.W.2d 282, 284 (Tex. 1993).
Moreover, a defendant cannot be grossly negligent without being neggent.P. Morgan
Chase Bank, N.A. v. Tex. Contract Carpet,,I802 S.W.3d 515, 535 (Tex. App.—Austin
2009, no pet.). In light of these principles, it is logical to corecthé Legislature intended the
unanimity requirement to apply to all of the elements necessasgdblish a right to recover
punitive damages. Requiring the jury to unanimously “find liability foraplary damages
necessarily includes a finding on the underlying theory of liability. ;Ttmese is no conflict
between the statute and rule 226a. Because the verdict was not unamitnoegard to the
underlying theory of liability, the trial court did not err in refusteagaward exemplary
damagesSee Deatley246 S.W.3d at 849. Ruiz’'s cross-point is overruled.

CONCLUSION

Having overruled Kia's issues and Ruiz’s cross point, we affirntrihecourt’s
judgment.

MARTIN RICHTER
100198F.P0O5 JUSTICE
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